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ABSTRACT ' ' ■ \ ' 

/ The- Software Subcommitteisr of the National Commission 

' on New Technological Uses of Copyrighted Works. (CONTU) has proposed 
some changes in the new copyright law to provide specific protection 
for computer programs^ The rationale for this recommendation includes 
(1), the necessity for some' form of protection to encourage the ^ 
creation and broad distribution of . computer programs in a competitive 
market; (2) copyright protection is more uniform and cost effective 
than other- forms of protection for intellectual property, e^ g^* , trade- 
secrecy; and (3) clarification^of the rights of computer program 
copyright holders and potential users is ^needed^ Legal .implications 
of the. proposed ne-w Section 117 (to -replace Section 117* of Title 17 
as enacted) are discussed^ (CM¥) „ , 
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, . .re united Sia.es Ooe. C.he C.pyrxst.. • y 

in Title 17 of. the- Dn^ . aooted b, the .Commission- . They 

-These te^-i°- ^"^ ' ' \. ap.«P.late. oral com-,^ 



Wse .e^=-=- "r^:r:^te:o. :he. a.«.late. otal oom--^ 

...latea-«-ihls tlme,.h otae. that^^^^ , _,.....1U he .le to; 

me„ts na, he ^de hy mtereste P ^^^^^^ ^^^^ .^^^ . . 

• Einil -report in this area on th ^ ,„e Vow to^briance- 

- - ..^.ar. Snh.om.i.ee .as s^ to ^ _ ^ 

. ...ta. lh..ia.l .H.=-eta. in.r^ts -h^^. ^ 
'tV. cer^^in -eat. Those _interes , ^ • .^..ors to recover^ ' 

-bereVcom;.nter .programs, ttt , ,„tectioW o£- "'"^''^ 

o£/autborshxp her , . y ^'eir -ares;" and the protecti _ _ 

,Iir-cos.s-£rom the di.trihnt.on o. , . ^ ^^..^....ml.s that, 

.'Of authorship against th^^ -sapj ^ , co^iitet prp^ra^s. 

' -o.n best be balanced with resp , . . . . 

: .these interests can bes ^ ^ . . | 
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""le^eptlcal ahout ^^l^J^^^- 

Cprotect ion Sor e H ^^ ^^^^^pt. ^ • • _ . 

See Part V, entitled :-■ * " — 



with, all other works of authorship , by. affording such works copyright protec- 

- - . . ■ ■: ': ■ 

The United States Const itiit ion provides that Congress l^as the p'bver 
to-pi^6mote artistic and scientific progress by granting- limit e 4 monopolies to 
authors and inventors, Congre.ss Kas. exercised thi3 power by enacting copy- 
right and-spatent laws, underlying rationale for s\ich laws is that they ' 

provide incent ives' f or the creation and distribution .of- original works which 
are-ipf v^Iue* to society. Copyright l^w^give.s modera^e^protection to the 
.original writings o'f authors for an extended period of time without regard 
to .the quality of the work, -Patent- law,<.on the other hand, 'gives .stronger 

2/ 'It is interiesting tb^not^ that after a t^ree-year study, the British Com- , 
.mittee to cojisiider the Law on Copyright and Designs, in its report to Parliament, 
made -riecommendi't ions concerning computer programs whicE are ve-ry similar to those 
^contained in this draft. Paragraph 520 of that report (knowii^ jafter the commit- 
^^tee^'s chairman,] as the Whit;ford Report) contains the following' recommendations: 
. "■ ' , ^ • ' ^ 

1) Computer prografls should be treated, for copyright ' 
- purposes,, as litera'ry works, • . 

• ^ ■ ' ■'* ' ' ' ' 

2) The storage of copyrighted material in a computer 
memor-y should be an action over which -the copyright 

^ owner has control. • ' . ' " 



3) Programs and data bases should enjpy.the same 'terms 
of protection as other copyrighted works, . 

4) Copyright in works, pjfoduced with^the aid of a computer 
'Should belong to those who- devised the instructions 
and originated the data which^ led to that particular 
result, ' ^ \ 

5) The unauthorized "use" of a copyrighted program should 
an infr^-ngement , , . . ■ 



The Whit ford Committee was unanitnous as .to the first four rfecomnendat ions, but 
there wSS a ,divisiT>h concerning the fifth, with a majority favoring the "use- 
iiifringemftntr*^ result* 1 * . ^ 



■ ^ • • ■ \ .Ucov«ies .of mv^torV ^cK sh^rUr Period of ^ ; 

Ve^ ,.«a..;u..s.oo..o . - 

. patent's ijurpose IS to protec .. ^ . _ . 

\ -uo I'^leas themselves. ■ ■ 

in. a seuse the xdeas , ^ . . ^ade to 

W ' .....r nroerams attempts are oi-«" 

V discussing compuwrprogra . ^ the state«r.t 

■ • ■ nrobUms by the use of analogies « whxch.the.s , , . 

,.o,p„te. Pjog.a. ^ : 

•0 v»^L«it-ree has m the past 1.= n , , 

-V -' . - , „uue" Vittle else. They . ar.. however. 
■• Wfortuna^ly « Ptheo..se. a ^ . ^. .^„„,.i.„s. As si^le ' , , 

^.^ingsiicMy ...... ..i^ting;. ; 

^n<^ - ' , •,. >^o3rs emphasis: .they are . r ' 

as th'is soAndsi ^t bears emp . _ ^.«^ibLe- form of . * 

• . \ ^^'^ They are itistructions fixed^on , s _ _ ^ ^ 

or television s^ts. . They . ^. . ,^,^3 ^ • • , . 

^ ' -on* AS wiU be.- discussed in some det^V below, th y . _ . 
cxpi?es-sion.V as wii-i- . , V 

traditional American copyrlght-.^ .„ " 4.,. 

Within the ambit of tradi h iets fo^th instructions vhich. 

writing yT^3.cb , sets ro^TJ-u 
A computer program IS a writ,;L g r - ' -1,rocessing 

■ -of an automatic system capable of storing, process . 
can direct. tJie operation of an au . . ^ 

' • Tt-'tQan explanac xoiL « r-. . , 

• c ~,-T,o information- It is an 
„treiving or transferring .afor 'the process- and the 

■\ itself. Wis. distinction between the p. • .. 

~* - process ts, ^ -^^^^ _..^.V.»ae«.«>.i^.-^ 
- writing Which descries.. Of ^^a "coV- P^^-a. as w,,h 

. eopyks\>t applies to computer prpgra.s. , _ . 



• aU forms of creative endeavor, " there are three different phenomena: 
, 1)» A. description, of the activity (process); * 

2) The activity (process) itself; and 

3) - The results of the activity (process)" 

Descriptions of a process are protectable tilrough copyright without 
regard to- whether they a^e- narrative 'description^ or lists of instructions - . 
Processed or principies of operation - indicated by the second category^-- '• " 
are protectable! if at|all, through patents or tVade secrecy. The'^opyright ' ' ' 
status of the results o) the Activity or process is not dealt' with in this- ^ ' 
: report which is concerned on^iy with the copyright status "of the computer p-ro- ' 
-gram. At all events the" -program is not the process itself but is a writing " 



A 



IL'rL^wM- r\ ^""^^"-^^ ^ in Object code - that form of the 

program which when inserted m the computer activates macHine operations ~ ' ' 

, - ca^ivP «n;pn^ • ".^d" the object code does seem to lack communi- 

' ^ l^ t/t : That-could also be- said/ however, of such pearly copyright- 

• ^L^^L''-" 'T^"' " matbematical table of numbers! The " ' 

Subcpmmittee is strongly of the opinion, ^hat, if lines Tnust be drawn between 
- ^ thqs^ forms of programs in which copyright may, and those 'forms in^ich it ' 

- ^ Kch'?L^kfh^'"^''v-'>^''"'' ^'^'^ ^-"^ ^y'^- judiciary to w^i^' - 

have traditional Ly been given in -Hght of .changing technological Sd ' 

^ ^Sress ' '^"^^ 5^- commission in its 'ecommendations to 

. . .■* , •. • * - •• - •• ° 

. ' - ► 

■ 'r ■ ■ . ^°?y^^S^^. protection for prograi^ would'clearly be constitutional and 
xnvulnerable_to attack directed at their , utilitarian an^apparent non™n?c^ 
■ . . " °?^^:<°-thy that ever since the 1909 revision^ such diversf^orks If 

Ci^ ^?^7T^f iion V. Pacific Tel, ^ Tel. Co .> ^91 F!2d 48n9th 

. 9ir. 1937);^f^eight-tables, GuthHg- v. Curlett . 36 r.2d 694 ^2 d Cir 1929) 

• ^^^^^^t tab es,.. Edwards & DilItHFTlt^.77^^H?n^ v. Boorman / P.L' 35 Oth ■ 
III', ^^'yi-'^^'t''' °"tor vehicle registrants, N,w JeriiTWor List C o- v ' .1 
V Barton Business Serv., -57 F.^^d 353 (D.N. J. 1931) -^ lists of otherwis T J;n- 

^("'J'^Y 192 r^t^''' ^ Nationalluotation Bureau . 276^.°; 717 • 

~ - II: whose value UesTH-UFilit- y rather than artistic me^ it°, have all 

. been found copyrxghtabW/ The intellecttfal effort required for tke creatWof a' ' 

'^scri^L'"'."" i- lT^' ''^^^^"^^ th...efforts which created hrabov^- 

^j'»escribed works which have been heldiro b'e copyrightable. " - > 

ERJ^ . . ' ' f, ^ ' ' ^ . ~ > ' . 

HJBMB , . ^ J. ^- • . - ■ . ■ ^ ■ «C . 

IT ♦ i ' . 



that sets forth , a set , of instructions permitting the process to occur. ^ 

■ ■ ■ 1 • * - ■ • ■ . 

As such 'it is^ copyrightable. The Subcotniaittee, therefore, believes that 
Congress was correct in treating them as' "works of authorship" in a 
legislative report accompanying the new Copyright Act. 



II. Why Protection? 
. The cost of developing a complex computer program is far greater 
than the cost of duplicating it. Consequent; ly, computer programs are likely 
to be disseminated only^lf : . ^ \ . ' * 

, ./ J 

1) The creator can recover all of his cSsts i 
^ / plus a fair profit on the first sale of 
IT the work,* thus leaving him uncpneerned 

about the later duplication of the^work;; 



\ 



2) The creator can spread his costs, ^ver ' " . 

i multiple copies of the work with _some . ' 
form of protection against' unauthor- 
ized duplication of the work; \^ 

*^ 3)a The creator 's xosts are borne ^by another, 

. ^ \as, for example', ^en the gavernment or a 
toundation offers prizes or awards^ or', 

• . \.. ■ V ■ 

4) Xiie creator is^ind.if ferent to his costs. 

^nd* donates the"^work to the public. - . ' 

The consequences pf the firs,t possibility would be that the price o 

virtually any program would be astronomical, leading necessarily to a djastic 

reduction in the number of programs market^fed. In this country, possibilities 

thyiee and four occur but rarely outside, of academic and government-sponsored 



4/ H.R. Rep. No."l476<^th Cong., 2d Sess. (1976). ^ 
5/ P'. L. 94-553 (1-976). ' . " * ^ .• 



research. The Subcommittee is, therefore, satisfied that 'some form of protec- 



tion IS necessary to encourage the creation/ and Broad distribution of computer ^ 

T 6/ ^, ^ . / ■ 

programs in ,a competitive market. These works are the product of great 

■ — ' .1 ■' ' - 

intellectual effort -and their. ut ility is unquestionable. They permit the' ^ 

. rapid and accurate completion of tasks that otherwise would have to be per- " 
formed manually. Copyright- protection in this instance is clearly of gr'eat 
social benefit in that it. prevents the unjustifiable utilization of another's 
creative efforts without the. permission of the original creator, • 

III. WhyACopyright ? ' • " - -* 

« •.. • '■ In examining numerous 'non-copyright and "hybrid" proposals for pro- - 

Xtee^rioti, as well as "in giving thought to other considerations, the Subcommittee ' > 

concluded 1) that programs are not, different frosLether works now subject to 
-">■ ,•/,■ . ■ 

^ copyright and, therefore, do not require a separate form of protection: 2) that 

■ ' • - ■ . ' ■ ' • . 

the use; of anjr of the other mechanisms for securing rights in intejj^ectua; pro- 

^ perty impairs'bfoad access to or use of, information to a tar greater exte^^Tthafi 

. does \:opyright; and 3) that many proposals for ne^ forms of protection are in 

" • . 1! 

most respects indistinguishable from copyright. . . ^ 

\ . ; ■ . . . ■ ■ • 



; tl Indeed, severaLjnore or less mutually exclusive forms of protection are cur- 
^ rently utilized. /S^iscussed belo'W^ the. Subcommittee believes, that the public 
interest can best bets^rved by clarifying the availability and scope of^ these 
forms,, and, fyrther, \by providing, for^ clear copyright protection. For a^is- ' 
cussio)? of the econcjidic impact of various forms of protection see Braunstein 
5s|t al.. Economics of Property Rights" as Applied to Computer' Software and Data ' 
V .B«ses (19,77) iNYU Report prepared under contract with CONTU] . : ^ ■ \ 

Such hybrid proposals generally comline^elenents of patent and ^c^py right. . 
s See, e.g., the various proposals found in Kindermanr . , Spfecial Prpte'ct^ion 
' .Systems for Computer Programs, 7 1. 1. C. • Quarterly 3. . .^l^^t^^i. madfe.to^the 
Vorld!. Intellectual- Property Organizat ion 'CWIPO.) in ? o\ "Computer Software 
Protection — Present Situation and ^'uture Prospects," Copyrigi^t (Mar- 1977)^ 

' ■ * . ' ■? - i . • ■ • , 

. ZJ For a comparison of the characteristics of- the' three major protective - 
mechanisms^ see. the tableland the comments thereto, pp. 13-15. 

* . ' *" ' . .' ' '■ 

See Kolle, supra , note 7. . - - 



•A reading of the Act -of 1976 and consideration of its legislative . 
history^^indicates^*fiI^t=^wa3 Congress' intent that computer progr^ be \ 
within its ambit. The Software" SiibcommitCee does not, of course, base its , ^ 
cbnciisions solely upon Congtessional intent. The Subcommittee does believe. 

\ ••• ■ ■ . y ' ■ • 

^hat copyright is appropriate fot computer programs and that, because of a 

lack.of precision in the* new law, amendments, as indicated on pp. 16-23, are 

• ' ' ^ .. 

\ necessary to state, clearly "that it encompasses computer programs andS^o ^ 




clarify the scope of copyright 'in such works. . - 

V From a policy standpoint, the worth of copyright protection is^m^nij-. 
fest. As one commentator observed at' the time the Register of Copyrights first t 
agreed |to accept programs for cdpyjright registration, the other forms of protec- v\^- 
tion do little < to encourage t^ dissemination of information'. . Any form of 
protection ^or :compute'r programs other than copyright would restrict society's 

10/ See P.^. 94-553, §§101, lOi, '301 and accompanying" House and ^enate Reports. ^ 
The House report is particuli"rly instructive.. Concerning "literary works, "' in . 
which copyright subsists, it^ states: • "The term does not connote .any criterion 

of literary mef it or qualitative value. ..it includes. . .computer programs 

H.R. Rep. No. 1476, 94th Cong. ,° 2d Sdss. 54 Cl976)> k^- . 

.11/ From 1964^until January 1^1978, the authority .fc^ seeking^ copyright in a 
iFogram has been," and will continue to be, the Register's lettTn of May 19, 196^^. . 

■ ■ "v . ■ . ■ ' ( . ^ 

12/- "Without copyright protection, the developer of a computer program is con- . 
f7onted with^a choice between carefuUy concealing the- program or contributing 
it to the public by disclosure. ^leither alternative .permits a large" scale 
distribution with the reasonable- expectation of. financial c<faperrfeation. There _ 
is a possibi/ity 6f protecting computer programs under the law of unfaxr competi- 

'tion.. The v&st likely source of protection, however, the doctrine of trade ^ecrets, • 
would not seem capable of supporting a s/stem of wide scale commercial distribution. 
An idea wiil'hot be protected aV a trade secret if examination of the marketed manu- 
/factured- item would completely disclose it to the observejr. ^Moreover,' the require- 
ment- of secrecy is both stringent, and unclearly delineated,/ and the remedies, availably 

\are limited." Note, Copyright Protection for Computer Programs, 64 Colum. L. Rev. 
'1274, 1298-1299 (1964). ' : ^. 



;-, access to; information to a great^er extent than does copyright- because 'such 
other forms afford proprietors far greater monopoly power over their wares. • 
■ The most significant of these forms are (1) federal pateat protec- ■ 
v^^ion. (2) the various state laws of trade secrecy, and (3) the laws of unfair 
^'tS^p^itipn. The use of patents to protect software gives rise to at least 
SKree problems. In the first place, the availability of patent .protection for 
programs is unclear.— In the second place, even if available, only software 
meeting the rigid standards of novelty and nonobviousness required by Title 35 
• of th? United States Code could be patented. In a "patent-only" world, there- 
fore, most progims would be unproftcted and those which were patented would 
'pceive protection — extremely strong protjection 
the underlying concepts or. principles of operatW 
right protection -are much less -stringent, wRldTmeans that all .such works will ■ 
be protected subject only to the requirement of originality. The strength of the 
protection will be substantially less than that afforded by a patent. And, in the 
thitd place, unlike copj^ight, patents can.be u^ed to protect "processes/^ and 



against use f>y others of ^ 
The reqi^renients for copy- 



13/ /Recent decisions in the Court of Customs and Patent Appeals ordered the 
•4ward of ^patezit^-o software (or sof twarel^ike creations) over the strenuous • 
objection of two jq^ges who held that Go<:tschalk-v: -Benson . 409 U.S. 63.(1972) 
and Dann-v; -Johnston, 425 OJ.S. 219 Cl9 /bJ, cases in which he Supre;e Court 
fo^nd software to be^ ineligible for patent protection, precluded such protec- " 
■tion. In-re-Chatfreld, No.' 76-551 and In-re-Noll . No. 74r541. The preceden- 
tial yalu.e of these cases in the face. ot possible Supreme Court review seems 

rDece°°be ^4'SQ?f \h '"^ 'T'* ^-''Y Trademark Office announced 
on December 14,. 1976, that it would rely on B^son rather than Noll or Chatf ieid ' 

i5S"3lf P "'rt\-u''''?h''rv°" t°^/pr^-y^e forthco^Sni." 954-a:?^- 
rr.\ : S • - u . ■ : Solicitor Gekeral has asked the Supreme 

Court to feview the decisions in NoU and. Ch^t field . < 

14/- Cf. Title 35 U.S.C.'.SlOl and Benson, n. with P'.L. ' 94-553, § 102(b)/ 



-J ■ ■■ .... . 

•under the patent system the independent development of the .>.ame work is an in 
fringement. Ihe independent creation of a work identical to a pre-existing 
copyrighted work does not infrin^ the copyright in chat prior work. 

The most widely used^ocm of protection cufreivLLy employ €^ is trade' 

-15/' ' ' - "'^"^^ 

secrecy. Its deficiencies .-^v- 2 briefly listed: ' ^ 

1) . Hostility to the free exchange of ideas — A secret 
^is ,jiist that — if maintaineck it may contribute to its* ^ 

owner's profit but' not to 'the broad dissemination^ 
\and interchange of information* r 

2) Inappropriateness with respect to general purpc^e 
programs having a potentialLju large market — ^ A 

^ trade* secret by its very nature is soiucLhing that 

its owner cannot distribute widely, ^iace "he 
dis.tr;4*^ution of each .copy of the itea in ^<iich'a 
trade secret^is asserted makes it increasingljr 
likely that a breach in security and, therefore, 
loss of the secret will occur. J 

V> Ease of loss Trade secrecy protectiz^a generally be- 
comes unenforceabl^e through disclosure of the confiden- 
// tial process or formula to c ./one outside the scope of 

the agreement between the entrepreneur and his custom- ^ 
f^* - er(s), Whetl^r such disclosure is intentional*, inadver- 
tent, or caused by the "disclpsee" is of no moment as ' 
far as. the los^ of the secret is concerned. -Not only 
can a trade secret be -lost through laxity on- the part 
''of its owner but tenacity can yield the same result, 
. ' as where the record of the trial renders the "secret"' 

public, and thus unenforceable. ^ * 

4) Expense — Each, transaction involving a "secret" . ' 

program requirjes substantial expenditures to main-, 
tain its security, thereby a,dding considerably to 
the cost of the product. 



15/ For a general discussion of the us-e .of trade secrecy in sof tware^pro- 
Action, ""osee Render, Trade Secret Protection of Software, 38 Geo*. Wash, L, 

Rev, 909 (1970) and 3 Computer L. Serv. §4-4, art. 2 (1975). ' 

• • ' ■ ' . \ f ■ ■ 

. • - *' y ' . ■ 



- 10 



5) Non-uniformity — Each ^tate is \free t^o develop or 
not to develop the doctrine as it sees fit, 16 / 
Moreover, as a judicially created -concept there 
is frequently ambiguity* as to- its existence an'd ^ 
scope. * . ^ ' , 

Copyright, in contrast, server 'well- those intierests that; trade 



secrecy serves poorly • Its protection is provided by uniform federal ^laws ; 

transaction G*5ts associated with copyright are smaller than those associate'd 

•vith'other formi oXprotection for intellectual property under Chapter 4 of 

.17/ . . .- 

the new law copyright protection is difficult to lose;' copyright i|s designed 

"... * ' 

to promote The dissemination of information and is particularly well-suited t.o. 
larze scale distribution'of intellectual pro'perty; and, unlike trade secret 
protection, it does not inhibit development of the art. 

The common SLaw doctrine of' unfair competition also may be. used to 

. ■ \- ■ ■' ■ ' 

protect software; It is based upon the principle that one ,may notlpjiropriate 

j 

a competitor's skill, expenditures and 'labor and prohibits false advertising 

or the "passing^f" of another's work as one's own. Its utility is limited^ 

by one of ttie same shbrtcomings as trade secrecy — lack of national, uni^orni- 

ity — and' by the' absence of one o*f copyright's strengths — applicability . 

to third-party users as well as to parties to an original transaction. A 

19/ 

small body of federal law, developed around §43(a) of th^ Lanham Act, . 



• 16/ See Nycum, S.^.-" The Criminal -Aspects of 'Computer Abuse:,. Applicability 
of the State Penal Laws to Computer Abuse (1976) ; the article contains ;a 
■ discussion of the 'development, of trade secrecy protection in its civil and 
criminal f.orms. 

IV See generally P.L. 94-553, §§405 & 406.. 

18/ See pp/4o*&'21^ infra ^ for a discussion, of the extent to which "the new Copy- 
right Act^y affect the vitality of trade secrecy protection for coraputer.«programs 

19/ 15 U.S.C. §1125(a). ' _ . . ' ; \ 



" • has. to a certain fextent, made- uafai-r coop.^Cition a fejeral doctrine, - \. 
' as weU."^ 'This 'provides rights suppiemeiitarf to thdse^foun^ iri/copyrvight ^ 
^ -but because its '^ope is not as buoad^as copyright, it- alone does n.ot- * . . . 
offer stifi'iciena protection. For example, the unauthorized- copying of a» 

. "work- fdr'use, rathh^than resale, could be a copyright infringement with- • ,. 

■ ' ■ i.' . ■ . ■ V : 

out. 'amounting to unfa.if co'mpetition, * • . • ■ J . V 

•• • ' . ■• . ■ *■ . ■' ■ .' ^ - C ■ • ^ / ■ ' ■ ■ 

•. The Subcommittee,. 'of course,* is /aware of some testimony , received 
•• . • ■ \ . ' ■ ■- ■ V' ' 

" ■ by the Commission to 'the effect' that copyright may be. neither needed nor use- 

ful in protectitig programs.. Two general contentions were^ made: first, that ^ 

the software industry is ^»urgeoning in a' marke-t where the availability and 

efficacy of I'e^l-protection' is. unclear and, second, that, since infringements 

'of programs are'dif f icult to detect ,^enforcement of any. law is rendered diff i- ■ 

cult. ' ' ' . . 

As ^to the first- content ion,, it is no.t true 'that the software explosion _ 
has occurred 'in the absence, of copyright. Rather., it has' occurred in a world in 
which anramorphous n'ix o.f* trade secrecy/copyright, contractual and, perhaps, 
patent^rotection. has been available and has been employed by various proprietors, 



'20/. See Allison- R., "Private Cause of Action for Unfair Competition Under 
ihe Lanham" Act'V 1^ Am.Bus.L.J. 1'(1976). . ^ / 



For exWle, ^although no cases .dealing directly with copyright infringe- ^ 
* ■ . ; J. ■ . . 

"^inent.in computer programs have been'repdrted and. despite the fact that to. . 

■ » ■ • . ^ ' * . 

'datfe*only some' 1300 programs have been registered with the Co^^right Offic^, 



a large 'number of general purpose p'rograms available for sale or lease- bear ^ 
> 21/ - ' . - . ' 

Copyright notices.""" These notices have periaitted copyright holders to " • 

achieve settlements with suspected infringers, without the necessity of insti-. 

22/ , * 

"tuting 'suit."" Thus, it seems that', in at least some cases affixation af 

a copyrigh£ notice, without more , creates a level of protection in the market/ 

. The real question is not whether .the industry is burgeoning — ^ith or without 

copyright hut whether a change in the status quo that would decrease re- 

liance on trade secrecy and other means of legalJ>rotect ion that restrict 

— . * - * * ■ \ 

access t6 these works is "desirable , particularly in' view of trends in the - 
industry toward the marketing of software products totally independently- : 

from the machines themselves. ■ ^ ' * 

■ . . ■■ i . . ^ 

In' short, 'as stated above, the Subcommittee believes that the 

Commission's'recomme^dations should.be that the law specif ically provide . ; 
^^<st-thd protection of programs- and that it do so in a manner designed 
I t^ avoid the rapid obsolescence which befell the 1909 Cop^ght Act. If 
/'those recommendations lead t6 reduced reliance on trade secrecy protection, 
-they will undoubtedly have the 'beneficial effect .of causing the products 

of the industry to" become more widely available at . a lower unit ^jrice. 

^ " • ^_ ^ / 

' * ' * ' I (i ' 

1^ ■■ ■ . ' ■ ' > - ■ 

%\l Including,- for example, all of the programl)roducts from IBM and the 
Digital- Equipment Corporation. ' ^ 



22/ Testimony of Daniel. McCra'cken at the November,. 1976 meeting and telephone 
"conversation with Elmer Galbi, Esq.; of IBM. 
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* With respept to the second contention --the asserted difficulty conr 
cerning/enf orcement — the possibility that violations^ o^ law may go unlSe.fected 
' cannot militate against the law's existence; it merely suggests that more 

efficient means of enforcement need to be sS^ught, , \ > 

" ' ■ ■ • 

The following table shows, at a glance, . some of the* considerations weighed 

■ - ' ♦ 

by the Subcommittee in making its determination.' We have included- comments to' those 
items which are starred 'fe the Subco'mmittee^s view, the answers ■ to such . ecbno"- 



questions as' the effect of protection on the market and the opportunity it creates 
for an uncompetitive rate of return tend- to show that, of the V^jrious potential mode 

■ • — 

of protection, copyright has the smallest negative impact. The reports from the cor- 
'tractors retained by the Commission to assess the economic impact of "the several 
modes of protection should shed more light on this important topic.. 



Characteristics "of Protective "Mechanism^ 



General 

Considerations 

1, ■ National Uniformity- 

1. Protection Effejc.tive 
Upon 



3.**£ost of^Obtainirig- 
. Protection 



4. Terra of Protection 



\ • • ' . 

* 5. Cost of Maintaini,rrg 
-Protection 



Copyright 



yes 

creation of 
work 



. nil 

life- plus 50 
years or 75 
years ^ 

nil 



Patent 



Trade Secrec^jr^. 



yes 



no 



successful prose- entrance into 
cution of appLica- , cpntra'ctual 
tion • jreTationship ^ 

moderate 



moderate. 



17- yeajrs 



nil 



.possibility of bot 
perpetuus!! protect! 
and termination at 
any time 

'significant 



23/ The .NYU Report, supra, note 6, received May 5', 1977, suggests^ that copyright 
Ts *superi'or to' tride secrecy with respect to increased infprmation in the. market- 
place,* the development of multi-purpose software, the. reduction of duplicatioii of 
efforts^and diversification of available products. V 
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Gteneral' . Copyright 

Considerations (cont'd) 

^ "6. Cost of Enforcing ^ -moderate 

Rights A|fainst Violas 

■j ^ ^ . / •■■ 

.7. Availab'ility 'df (a) Statu^ *yes 
* tjory bamag^es (b) Attorney's b. yes 
ifees from InfriTigers 



8. Protection Lost by 



Software Considerations ,/ 
Incliiding Effects of 
Subcommittee Proposals 

9. \ Consistency with other 
copyright areas ^ 

10. Availability .of 
■ protective mechanism 
for some programs 



13. 



Universal Availability 
of protective mechanism 
for all programs 

« 

"Process" protectable . 

Suited to Mass 
Distribution 



gross Qeglect 

*■ ' * • 

yes 

yes . 

no 
yes 



. Patent 
moderate 



a. no 

b. yesj 

unsuccessful 
litigation 



1 



Trade Secrecy 
higher 

a. no ' 

V, b. no*^ 



disclosure 



no 



unclear 



no 



yes 
yes 



no 

yes^ 

no 

yes 
np 




COMMENTS -WITH RESPECT TO STARRED ITEMS IN THE TABLE 

■ *^ 

Item No . 

5. Once copyrig ht W patent is secured, it costs little or nothing ta 
keep- it^in force; on the other hand, expensive security measures must- 
be taken to avoid losing a trade secret. The- cost of this security is, 
of'coursei passed on to the user. ' 

%. Copyright and patent infringers in some instances can be persuaded to 

comply without the -institution , of a lawsuit. If litigation is necessary, 
..it may be expensive; but in copyright andv patent cases attorney's f6es may 
be awarded to successful {plaintiffs. At trial the proprieto^r bears the 
burden of proving that the trade^ secret is valid; in patent cases there 
is a presumption of validity^ an.'d in copyright actions a registration 



* * '■"■"■* 

certificate \^LS prima ; facie ^evidence* of the copyright^s validity^ The -,. 
, ^roof of the-validity of .a^trade secret may be expensive aad difficult, 
as it almost necessarily involves' the . retention of expert witnesses* 
Although such witnesses ''may. be needfed in copyright -and patent suits in 
those cases there will have been' at least some ^mpliance with federal 
law regatding public notice of claimed rights before the lawsuit is 
initiated. A suit to- er^force a trade secret, even though successfvil, 
may destroy the -secret if it is offered into evidence and becomes* part 
of the public record of the, trial* . ^ ^ 

• . - . ' / ■ * 

10. As of theVpr^'sent, doubt exists whether programs are proper subjects 
for patent prdtectiqn. (S^ee^p. 8; supra) . : ' . ' ' * 

"11. Even if programs are patentable, only'-those which are truly, novel and. 
uonobvious will be protected, "^rade secrecy is, of^course, unavailable 
when the contents of a program -have been di«sclosed. 

> V ^ ■ ' ' ,; ^ . 

IV. How Copyright t ■ 

The object of any /amendments to the copyright law should be to clarify 

the rights of the holder of copyright in' a computer program and of its users. 

The need for sucih clarification is created by the way in which programs- are used. 

In the absence of §117 . the loading;, or inputting of a program iato .a cpmputer would 

V. ^ ■ ^ . ' . " 

constitute the preparation of a popy. Section 106(1) of. the law provides that 



copying -is the exclusive right of the copyright owner. Th\ts, any use of programs 
by strangers would constitute infringements unless language of the type proposed 
bejjjw is adopted to replace the current §117. ^ . - " - 

..The current copyright practice would. Se but, slightly-^ affected if the 

Sxibcommittee ' s recoinmendati'ons were adopted. Indeed, it is believed tljat the 

^ ■' " ' ' ^ ^ fl'. • . 

suggested change's will lead not only to satisfactory*^ protection against the 

mis^ap^ropriation of software but also, to increased consumer and competitor 

know^ledge concerning the nature of , the goods in tKe r|(arlcet. 



24/ The S,ubcommittee anticipates that any Congressional action with respect to 
any computer-related Comfaission .recommendations will include the deletion of .\ 
the' "interim" or "moratorium^' provis-ions of ■ §117 . , ^ 
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1, Pro posea New Definition : " ' • ,_ - v 

The Subconnnittee believes- that it would, be appropriate to include 

■" ' • ^ „ ^ • • 

among the definitions in SlOl the defxjiition of a computer program. We , . ^. 

suggest the following language: 

"A 'computer program' is a fixation of a series of state- ; • 

: ' ments or instructions to *e used in conjunction with a ^ 
" computer in order to bring about a- certain result. • . . . • 

^ -A statutory definition is. needed if, as ^^osed, a new-^section 

' pertaining to computer programs is t>» be included in the Copyright Act. There 
; are three reasons why ^h is definition is useful.' First, 'since it lacks data 
^processing jargon and phrases concierning the way in which programs are uskd, , 
it is not tied to current technology". The Subcommittee believes that changes 
in the way computer? work should not change the extent to which copyright sub-, 
sists in programs. The definitions of ."ifterary works" and '.'copies 'V now. : 
found in §101 preclude the necessity of desrcribing in the definition the forms- 
or media in which programs may be fixed. And,- third, no attempt need be made in 
the definition to: address explicitly the program/algorithm Version of the^ idea/ 
expression distinction. This dastinct^on, which has caused great uncertainty 
in the world of copyright; is not, of dour'se, unimportant. However no Jurther 
statutory elucidation is required because the new law already deals with it 



3deq:uately. 



$102(b) now provides that 



"Ifi no case does copyright protection for an a 
original- work of authorship extend to any idea, ; ^ 
procedure, process, system, method of operation, 

concept, principle, or discovery, regardless of 
the form in whicti it is described, explained, 
illustrated or embodied in. such work." - 



•That portion of 'the House reg-ort whichMeals with th.^t pro vision coatains" 

tlie following passage:^ * Jst^ ; / 

i "Some concern has * been expfe^seti. lest copyrigit "J^n - ^ 
computer programs should extend protection to the • * V 

methodology or processes adopted by the programmer, 
rather; than merely to the •writings* expressing 

• > his ideas. Section 102(b) is intended among other ^. - • 
* thin|s, to make clear that the expression adopted* ^ 

:f . by the programmer is the copyrightable element in . ' 

. ' ' ^ a computer progra'm, and that the actual processes 

• ' or methods embodied .in the program are not within 
\ the scope of the copyright faw;" 25/ 

.. - ■ ■ • ■ ' ^ ^ 

Also important is the House's statement of the content of tHe term "literary 
works" to. which copyright protect;ion extends: . ^ . 

^ / 'f^ ft , 

"^It also includes . . . computer programs to the 
. ' extent that they incorporate authorship m the 

programmer ' s ' expression /of original ideas, as, 
distinguished from the ideas themselves.." • ' - 
[Emphasis, supplied] . 26/ 

% - These principles have been employed fay/ courts in disposing of cc>,py~ . 
" * • • : <27/ . ^ 

right ca\es involving the idea/expression issue.:. In each instance, wh^re 

the question arose, -the court made clear that copyright protection cannot 

subsist in works cap^ble^f being expressed in only a particular and limited 

manner on the grounds that free access to the expression is necessary in 

order to' ut,ilize and ' convey the. unprotectable idea, Anywork designed to 

control the operation of a computer that can be expressed only, in a par tic- 

, ' ' '• 

' <^ . ^ ' ' « 

■ ■ . ■•• ■ "i ' . ■ • ' , • . 

uiar an4 limited manner is no more subject to exclusivity under, the aegis 



• H^RVRep. No./ 1476, 94th Cong., 2nd Ses5. . ; 

.^26/ 'H..R. Rep. No. 1476, 94th Cong.",' 2nd Sess. p4iPC 1976) . 

27/ See Baker v.. Se'lden , 101 U.S. 99 C187.9) ; M^rissey v. Procter "S" Gamble Co . , 

379 FTZd 675. (1st Cir. 1967); Crume v. Pa<jifj.c Mutual Life Ins. Co L, 140 Fi2d 
. 18'2,:^7th Cir. 1944). ' , • . . • 

' IS 
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• '-of copyright than is .a method of a^ounti^. - a set Sccial^Securxty Account _ • 
Number Sweepstakes Rules'- orJ:he plans for a company's reorgani^^txor^. • ^ . 

"it should be emphasizedl.that the protection which. would be afforded pro- 
gram by- copyright would^st «rVe to block the use o£ a program^ s underlying con- 
c«pts by others iince. copyright ;never protects ideas, but only the .exprUsion thexe- 
*. o^: When specific coWuter instructions, even though previously copyrighted, 
■a« the only and essential means of accomplishing a given task, thHr^latei^ / 
; use by another. will not amount to an infringement. In discussing an insurance ^ _ 
■ company's use of a lawyer 's^opyrighted forms, a^ederal court of appeals stated' • 

- ^ in Conttnent al Casualty, Co: v. Beards^ey r ' . . . ' ^ 

<^ , ■ . ■ ■ • ' _ ■ " ^ 

■ ' ' "the use of specific language... may be. so essential 

to accomplish a deUred resuU and so^. integrated 'vith ^ . 

the use of a... conception that £he proper standard of 
infringement is one which will protect as far as pos- 
sible the copyrighted language and yet allow the tree- . 
r V . use of the thought beneath the language. The evidence 
, " . here shows 'th at [the - company 1 inso f ar 'as 'it has • used 

>. •■ the -language of [the lawyer's J: torms ' nas aoneso'only . 

"incidenta l • to --its. 'use 'of 'the -unde rlying - idea . : . . ' In. 
' so doing it -has not infringed . " LEmpahsis added J .■ 

, In the opinion of the Subcommittee, the above unders&ored language 

in Beardsley indicates that copyright protection for programs would indeed be- 
"thin." because in^ the programming- f iejd. the use of specific language -t . \ 
instructions - may. ,in some instances;' beUo basic, essential and inte- 
grated with tlfe /underlying idea- that use of the same language would, not 

constitute infringement. , • 

... — . . - ■ - ' * 

28/ BaW ■v; -Selden . 101 U.S. 99 (1879), ' ' ' \ 

• •■ .£q/. Morrissev v.-Procter & Gamble„-Co ., 379 F.2d 675 (1st Cir.' 196-7)-. 

. r.„^.:-..-P..ific Mutual Life Ins: Co., 140 F.2d 182 (7th Cir. 1944). 

' #'or^|jili^n:?o\rt?t;^ - , 



ikeropoffa New §IU^(to replace §li7 as enacted): ^ . - . 

— ^ - . > 

■• ^ *- ■"§117: .Limitations on Exclusive Rights :.' Computer Programs 

Notwithstanding the provisions pf §106, it is not an infringemer^t 
- for the rightful -possessor qf a c<^r^of a computer program to 
.^f make or authorize the making of ancjther copy of that compute^-/ 
^program- provided : >' ■ j . ' . -Sf 

• - (/) . th^ such new Copy is created as an essential step 

in tKe utilization of th/ computer program in con- 
junction wi£h a machine'''^ and that it is used in no . . 
• -other manner, or ^ \ . ' 



; 



V) that such new copy is for archival purposes onl-y, 

and^that all archival copies are ^stroyed in the ' 
event that continued possession of the computer a- . ■ 

program should cease to, be rightful. 

\ Any copies prepared in accordance with the provisions of this 
section may be 'leased,, sold, or otherwise transferred by the 
person making such copies only as part of the lease, sale, or v 
.*'-- - other transfeeof all rights in the program." 

The proposed ^117(1) -is designed to make it clear thaf the "inputting" 

o - :■ ^ 32/ 

of a program by a rightful possessor is not an infringement. Section 117,(2) is 

designed to permit a user to prepare' a copy for storage as insurance against^ loss 

in the event of destruction of the .copy rightfully acquired. This section 

; \ , C . . ' ' 

is worded in a maimer similar tp several already existing limitation 

■ 33/ - ^ 

'sections. — Provisos (1) and (2) serve to mal^e it clear that blanket , permis- 
sion to copy is not granted to an intended user and that any copying by a . 
wrongful possessor is a violation of §It)6(l). .Wrongful possession would 

32/. The Whitford Report, note 2, supra, reflects a similar , result. Its. fifth_ 
T^commendation — declaring'-unauthorized use an infringement — is redundant if 
the loading of a program into a computer is the preparation of a copy. -If, as 
seems clear, U.S. copyright law provides, in effect that loading is copying, then, 
iio separate "use" prohibition is necessary.., Many interested parties have suggest, 
that the law should provide the owner of copyright in a computer program with a 
right similar to the right of public performance found in §/106(4) of the new law. 
Because' all use- of a. program requires the preparation of a copy, the Subcommittee 
is 'of the belief that -no "use" right, beyond -that in the proposed §117, be recom- 
mended. Simply put, by regulating the copying of a program, its. use is also 
regulated. . - ' . 

R?ry Gf. §§107^09.. . 20 • - — 



include but not- be limited to, . ' ' 

. ' (/) posses-sion of a "pirate'* -copy,'. , ' ^ • . ' 

' Kpy potsession of a stolen but "non-pirate"^ copy, . 
,(c), retention of any copy after the expiration of 

a period of^rightful possession, or . . ^- *; 

(d) retention oi any copy after transferring all . . ''-^ ^ 

^ rights" in a program to another.- . 

. Copying by a rightful possessor Outside- the scope of the provisos would also be 
■ barred. Thus,' in the absence of explicit authorization from the copyrigh^t owner, ^ 
the preparation by thTuser .of multiple .dopies, whether for internal distribution 
or transmission to others would be an infringement. ^ • . . 

^ It should ^e noted'that the conversion of a program from one computer 
"languagie," such as COBOL, to another, such as FORTRAN, would, amount to the 
preparation of a derivative work and would remain the exclusive right of the 

copyright owner. . \ 

Owners of copyrights in programs of which copies are sold could in no way 
restrain" the further alienation o-f such copies, but their vendues could not make and 
' ■ vend or . retain additional^ copiej. without \inf f^ging the copyright . The utilization 
of a pirate copy would involve two infririgeml^ts - first, the preparation of the 
pirate copy and second, its use in which another copy would necessarily be prepared. • 

.3. Preemption . . 

y^ction 301 is Resigned to make it clear that trade secret protection is 

' oreemptecf -to the extent that such protection is not "different in kind from copy- 
" * . ' ■ . * 34/ ■ . ■ ' ■ . ■ ■ 

right infringement.""" Thus trade secrecy protection could not be asserted where its 

purpose was to ^eyent the copying of a work. After January 1, 1978, copyright will 

subsist in all programs from, the time of their first fixation in tangible media of 

expreasibn.-The proprietor will be required to seek compensation for misuse of the pt 

. gram through an Iction against the" infringer for statutory damagis or actuk damages 

34/ H.R. Rep. No. 1476, 94th Cong., 2nd Sess. 132 (1976). , . 
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ptoKtsr remedies to wHictv he, as all.othSg^^ copyright owaers, would be entitled, 
t Simp ly:;.put, -the proprietor who seeks revenues from users of his copyrighted work — 
be it a book, photograph or computer program — . ought not .to be entitled to allege. 

that his work, although available to users, is somehow "secret," in the sameVay 

- .. ■ « ' • • * - ■ 

that a carefully guarded formulation for a soft drink syrup may bfe. 

Any resultant reduction in the. use of trade secrecy should have at least 

s two salutary effects. It should reduce the number of evasions when a programmer 

• has to repeat'the prior effort of another because that, prior effort is kept secret. 
/ * ■ ' 35/ 

'it' should, according to the NYU study, reduce the social waste inherent under 

' trade secrecy which results when new ' prograjjs are made unnecessarily complex 
so that their essence is difficult for evi^n skilled readers to discern. None 
of this, however, should be taken as suggesting that no program may ever be 
protected as a trade secret. Nothing in this proposal compels a programmer to 
publish his work. Nor would the programmer.. be. prevented from entering into 

~ contracts designed to restrict disclosure of the program. However, as seems 
self evident*, trade secrecy could not be relied upo,n if a program were widely 
.marketed or otherwise broadly distributed* : 

4. Term :of 'Protection - _ ^ • 

Because all other works of authorship receive the period of pro tec-- 

tion provided by §302 of the 1978 Act,. and because the scope of protection 

' . ,36/- 

afforded programs by copyright may be relatively "thin,""" there seems to be 

no persuasive reason to add further complexity to ,the law by altering the 

35/ ' Supra, note 6. ^ * . 

36/ ' Supra,' pp. 16.-18. , , . ' 

. .• • ^ , 22' " .: . 

ERIC - , . ; ^ 



uniform :term of •protection for these works. Although most programs -may have 
shorter useful' lives than the full tera^provided by the statute, this alsa 



is true of other works, such as directories, which receive full*term protec- 
tion. With regard to all types of works, it is the exceptional 6ne that has 
a useful life of several decades; but it is exactly those works that the length^i^ 
periods of protection in §302 were enacted to protect. It should^lso be noted . 
that no one is harmed when short-lived work^ remain" protected beyond their brief : 

\ ' , ■ ■ ■. 

periods of utility. For example, a telephone directory published in 1978 will 
remain under copyright throi^^2053 with no apparent a<^yer^e effects upon society. 
5. Suggestions ' Concerning 'Regulations . 

The Subcommittee recommends ' that notice, deposit and registration ' 

regulations be promulgated by the. Register of Copyrights. However, certain 

• . - ■ ' 

general comments seem in order. ' 

Copyright notice in the form prescribed in §401 (b) should be required 

C 38/ 

on all formats in Vhich a program is marketed. On programs capable of being read 
by the unaided eye sixch notice should appear prior to tire list of instructions ^ 
that comprise the program. Those programs which can be read only with the aid 
of a machine or device should contain notice in the medium of fixation suet/ that 
the contents of the program cannot be listed without rept;oducing^.the notice 
in the position Just described. Further, containers in which copies of such 
^ "machine-readable" programs are sold, leased or transported should bear '-' 



37/ In addition, the Commission received te5?t^--"iy that operating system soft- 
ware and. programs , such as DIALOG, used i.^ conjunction with da,ta biases, often 
have useful lives, in excess of t*^:.. years. ^ 

38/ Such notice must consist of the word "Copyright," the abbreviation "Copr." 
or the symbol (£) together with the year of first publication and the name of 
the copyright owner. 



notice as should such devices as 1) reels .upon which magnetic tape is wound 
or 2) ^emic&nductor chips in which programs are s tor e^^ . 

With respect to-deposit and registration requirements, the Subcommit- 
tee believes that regulations should promote public access to computer programs 
while^ being fluid enough to accommodate future changes in software technology. 
Several options appear available. A system of "temporary" deposit; similar 
to the praclSice followed with respect to motion pictures, might be appro- 

■ priate. In the alternative, permanent deposit of complete copies of ^ 
original versions of programs could be required, with descriptions rather • 

' than complete copies of amended versions being filed" thereafter. In any ^ 
event, such- requirements can best be established by the Copyright Office. 

V. -Postscript 

A previous version of this report was discussed at the Commission 
meetings in February and 'April, 1977. On those occasions there were expres- 
sions of reservations about the Subcommittee's recommendations. This draft 
of the report includes changes that respond^to comments and crit^ic ism made • 
at those meetings. In addition, it is anticipated tliSt dissenting views will 
accompany this report when it is publicly circulated for. comment.. • 
Substantive issues discussed were. 

1. Whether, as a policy matter, software should 

be protected. 

. - ' 

; 2. Whether the intent underlying the copyright 

clause of the Gonstit'ution encompasses ;. 
• software, 

3. . -her the inclusion of software in the scope 
*' of C9py- • -;'^t depreciates the nation's cultural 

heritage. . ' • . 

4. .. Whether new tei^hnologies , deservi^vg of pfoLec- 
• • tion, should be protected by a new law other 

than copyright. " ' 
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kroncern was e^ressed with respect to the Software. Subcommittee 's 
report regarding: • , 

a) Why witnesses from the computer industry 
; but not^epresentatives of authors and the 

' public^ interest have been heard. 

, ^1 ^^ther the Subcommittee had considered 

public policy issues in making its deter- 
minations. ^ 

^ . c) How the Subcommittee reacted to- a- division - 
^niong software witnesses that appeared 
to be eleven for copyright protection and 

sixteen for other forms of protectibn- - * " ' . 

The current version of this report is responsive to several of these 
.items. The r^ionale for protection in whatever form is outlined in^J'art I, 
entitled "Why Protection?" and ifi the NYU report. The constitutional question 
is, discussed in note "3. 'The policy issues which are the foundation upon which 
the Subcommittee based its report are discussed in varying detail at pages 5,. ' 
7-10, and 13-15. A new form of protection is not recommended because programs . 
are instructions, fixed in a tangible medium of expression and, by that token, ■ 
presently copyrightable and because Congress is likely to prove unreceptive ' 
to proposals to protect each. nei? form of expression with a- separate special 
statute. In a recent study for the Wor Id > Intellectual Property Organization 
(WIPO) the author , who generally ,^p^^^ that a new f^rm of protection be 

created, uotes tbat 



\ . ''in 3 number of countries it would' already- be 
possible to give such. protection [to programs] 
on the basis of current legislation on copy- ' 
right. ••and consequently special legislation 
would nof b^ vrie^e^sary. In ^various .-countries , 
including "the United States, there would 'seen ' 

- to be "no : particular'desir^^ ' to ' set up 'special 
provisions to protect software , V 397 ~ 
(Emphasis added) • T ~T^. ^ 



39/ Kolle, Computer Software Protection—Present Situation and Future Prospects 
, ^ Copyrigh£, Karchy 1977, 72/ ^ v 



Turning to the asserted division of the software witnesses, it shoul^ 
be noted that it was not precisely 11 for copyright and' 16 for something else. 
In 1976-, the Commission received oral and written testimony from 20 witnesses 
representing 18 organizations. Their views may be interpreted as follows: 11 
favored copyright, 3 patent, 3 trade secrecy, 8 had no-<prefefence and 2 per- 
ceived no need for protection. Since several persons supported copyright. and . 
one /or, more Other forms of prdtection, the same person may be counted^ in the final 
tabulation as having "cast" his "votes" both "for" and "against" copyright. 
Finally, -of course, the Subcommittee has based its recommendations not upon a 
headcount but upon a consideration of all the factors that bear on the issues 
at hand. It believes that the needs of all parties and the pubHc may best be 
served by amending the Copyright Act as it suggests. " - 

With respect to the nature of, the witnesses, it should be pointed out 
that .notice of all Commission meetings, as well as invitatipns to interested par- 
ties, have been published in the Federal Register and in more than a dozer; press 
'releases which were sent to the addressees on a mailing-list currently contain- 
ing-more than 400 names. The Author 's League was specifically asked to encourage 
individual authors to contribute to the proceedings of the Commission. Although 
some public interest org^izations apparently .scrW the federal Register for 
■items of interest, the Commission's work has apparently ^not aroused interest 
within such public interest and consumer groups. Td ensure that all view- 
points are made known, -the Commission has entered, into two contracts with 
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public interest organisations Vo orovide additional input of^he type not 
yet received. The resutts of those studies shoul^ be available by July^ 



1977. 



The Subcommittee believes that affording copyright to software 
could not constitute a threat to cultural values. That public perceptions, 
belief s and actions might vary deperitiing upon whether computer programs 
are in or out of copyright^eems rather unlikely/ ^Works of both great 
and small aesthetic value should be -similarly protected lest the government 

-it t _ » 

acquire the power to assess the merits of d work. and choose only those" 

works which in its view are "good enough" for copyright. The copyright 

\ • * 

■ . r ;* ■ ■ • ' ■ ♦ - 

law, applyitig as it^does to all forms of expression, should be broad 
enough to shelter the works of Nobel laureates and computer programmers 
without cauising any confusion about~which is which. ' • 
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